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STATEMENT OF THE CASE

This case seeks to resolve the issue of whether substitute trustees, mortgage

servicers, and securitized trusts have to follow the plain and unambiguous language 0f the

Maryland commercial law and real property laws When enforcing a negotiable instrument

t0 secure a residential foreclosure. In this case, the Circuit Court found that the Appelleesl

had the standing t0 enforce a lost promissory note as persons not in possession 0f the

negotiable instrument who are entitled t0 enforce it under Md. Commercial Law Article

(“C.L.”) §§ 3-309 and 3—301. C.L. § 3-309 requires that a party seeking to enforce a note

under that section bear the burden 0f demonstrating that it was both in possession 0f and

entitled to enforce the Note When it was lost. It is undisputed that the promissory note upon

Which the substitute trustees, alleged owner, and servicer seek t0 foreclosure is payable to

another entity Which it not a party to the litigation. It is undisputed that the copy 0fthe note

attached to the order to docket does not contain any indorsements. It is undisputed that the

Appellees have not put forth any reliable evidence that they were ever in possession 0f the

note, 0r were entitled to enforce it. Yet, the Circuit Court ruled that Appellant

1 Because a mortgage servicer, lender, and substitute trustee share the same right to

foreclose 0n the mortgage, this petition Will refer t0 the Substitute Trustees, the alleged

owner 0f the loan The Bank 0f New York Mellon, f/k/a/ The Bank of New York, as

successor in interest to JPMorgan Chase Bank, as Trustee, not in its individual capacity but

solely as Trustee for GreenPoint Mortgage Securities Inc. Green Point Mortgage—Backed

Pass Through Certificates Series 2003-1 (“BONY Trust”) and the alleged mortgage loan

servicer chen Loan Serving, LCC (“chen”) collectively as “Appellees”, or

“Plaintiffs” except When necessary to differentiate. Proctor v. Wells Fargo Bank, N.A. , 28

F.Supp.3d 676, 683 (2018).



( , “Appellant” or “Defendant”) failed to put forth any defenses to

foreclosure, and that the Appellees were entitled to enforce the lost note in direct

contradiction to the plain and unambiguous language of the law.

QUESTIONS PRESENTED

1. Whether the Court abused its discretion When it determined that good cause did not

exist for Appellant’s late filing of his motion to dismiss 0r stay challenging the

standing 0f Plaintiffs to bring an action where Appellant did not receive the evidence

necessary t0 make his claims until after his filing deadline had passed?

2. Whether the Court error in denying Appellant’s Motion t0 Stay or Dismiss and

finding that Appellees were entitled to enforce a lost note under C.L. §§ 3—309 and

3-301 Where the lost note that was payable to another party, did not contain any

indorsements, and Appellees failed to put forth any reliable evidence showing that

they were in possession of and entitled t0 enforce the note When it was lost.

3. Whether the Court erred in finding that the Substitute Trustees were properly

appointed Where there is no evidence that the note was ever transferred, and the

substitute trustees were allegedly appointed by the servicer for the alleged secured

party Who has not shown they were entitled to enforce the note.

STATEMENT OF FACTS

On August 1, 2003, Appellant executed a promissory note (“Note”) and deed of

trust ("Deed") in the amount 0f $267,200.00 payable to GreenPoint Mortgage Funding,

Inc. (“GreenPoint Funding”) for the property located at 11929 Autumn Wood Lane, Fort

2



Washington, MD 20744 ("Property"). Deed, Aug. 1, 2003, at E23—E38. The Property is

an owner—occupied residential property.

At an unknown time, Appellees allege that the loan was securitized, see Minus

Affi, May 2, 2016, at E49, and placed into a securitized trust named The Bank of New

York Mellon, f/k/a/ The Bank ofNew York, as successor in interest t0 JPMorgan Chase

Bank, as Trustee, not in its individual capacity but solely as Trustee for GreenPoint

Mortgage Securities Inc. Green Point Mortgage-Backed Pass Through Certificates Series

2003-1 (“BONY Trust”)? However, there is no evidence in the record‘that the Note was

ever negotiated or transferred to the trust in a manner that would provide with the right to

enforce the instrument.

In 0r around March 2010, Countrywide Home Loans, Inc. (“Countrywide”) was

allegedly either the servicer or owner of the loan. On March 19, 2010, Iris N. Owens, an

officer 0f Countrywide, executed a lost note affidavit (“Countrywide LNA”) under oath

stating in part that

1. Countrywide Homeloans, Inc. originated a loan evidenced by that

2 In Anderson v. Burson, the Court of Appeals explained that

securitization starts When a mortgage originator sells a mortgage and its note

t0 a buyer, who is typically a subsidiary 0f an investment bank. The
investment bank bundles together the multitude of mortgages it purchased

into a "special purpose vehicle," usually in the form of a trust, and sells the

income rights to other investors. A pooling and servicing agreement

establishes two entities that maintain the trust: a trustee, Who manages the

loan assets, and a servicer, Who communicates With and collects monthly

payments from the mortgagors.

424 Md. 232, 237, 35 A.3d 452, 455 (201 1) (internal citations and footnote omitted)



certain Note dated August 1, 2003 executed by DAMON MOATS (the

“Borrower”) in the amount of $ 267,200.00 payable t0 Countrywide Home
Loans, Inc. (the "Note”) which is secured by a Mortgage/Deed of Trust on

property located 11929 AUTUMNWOOD LN, FORT WASHINGTON, MD
20744

2. The original Note has been lost, and after diligent search therefore,

has not been found 0r recovered by Countrywide. A copy of the Note is

attached as Exhibit A.

3. Countrywide represents and warrants that it has not previously

hypothecated, transferred, sold, pledged, 0r assigned the Note.

Owens Affi, Mar. 19, 2010, at E121.

In January 2018, when the Countrywide LNA was received by the Appellant, there

was no Exhibit A attached. While the address, the date of the note, and the amount of the

loan are identical to Note executed by the statement that the loan was originated

and payable t0 Countrywide is erroneous. There is no allegation that executed

an identical note on the same day Which was originated 0r payable t0 Countrywide.

On May 5, 2016, chen Loan Servicing, LLC, the new alleged servicer 0f the loan,

sent to a Notice of Intent to Foreclose Where it alleged that defaulted

on the loan on August 2, 2010 and that his last payment was made on January 12, 2011.

Notice of Intent t0 Foreclose, at E123.

Unbeknownst to Appellant or the Court until Plaintiffs’ Opposition t0 the Motion

to Dismiss, on April 8, 2016, Luz A. Castillo of chen allegedly executed a lost note

affidavit stating after a review 0fchen’s records that

4. According to the Records, The Bank ofNew York Mellon, f/k/a The Bank
ofNew York, as successor in interest t0 JPMorgan Chase Bank, as Trustee,

not in its individual capacity but solely as Trustee for GreenPoint Mortgage

Securities Inc. GreenPoint Mortgage—Backed Pass- Through Certificates

Series 2003—1 obtained ownership 0f the Note on August 1, 2003 from



GREENPOINT MORTGAGE FUNDING, INC.

5. chen has made a good faith, diligent search and inquiry for the Note,

as follows:

a. chen records indicate the Note was ever [sic] received from

prior servicer

b. Checked all Storage Vendors and Custodians, as applicable and

the original Note has been lost or destroyed and is not in the custody 0f the

servicer.

Castillo Aff., Apr. 8, 2016, at E151 (“ch611 LNA”). The chen LNA does not contain

any indication as to What the records were reviewed. Id.

On October 11, 2017, the substitute trustees filed the Order t0 Docket (“OtD”)

seeking foreclosure of the Property. See E19. Included with the OtD was Affidavit

Certifying Ownership 0f the Debt Instrument, Default and Indebtedness dated May 24,

2016 (“Ownership Affidavit”), at E49, in which Ashley Minus, a contract management

coordinate of chen certified that the BONY Trust was entitled to enforce the Note and

certifying that the copy of the Note attached to the OtD was a true and accurate copy. Id.

However, the Note attached is payable to GreenPoint Mortgage Funding, Inc. as the Lender

and makes no mention 0fBONY Trust, a separate legal entity. The proffered copy of the

Note has n0 indorsements, Whether t0 BONY Trust or any other party, and contains a stamp

in the upper right—hand corner which states “COPY”. E51. The Ownership Affidavit does

not disclose how Ms. Minus could attest that the copy ofthe note is true and accurate when

chen has never been in possession of the Note. The OtD does not include the chen

LNA, the Countrywide LNA, or indicate in any manner that chen, BONY Trust or the

substitute trustees have ever been in possession of the original Note, or any copy of the

Note which has been indorsed by GreenPoint Funding.

5



On February 21, 2017, the parties engaged in mediation, but n0 agreement was

reached. On March 2, 2017, Judge Mittelstaedt entered an order allowing the secured party

to schedule a foreclosure sale subject to the right of the borrower, to file a

motion pursuant to Rule 14-211 to stay the sale or dismiss the action. Under Rule 14-

211(a)(2)(A), had until March 9, 2017, to timely file his motion to stay 0r

dismiss the foreclosure.

In response t0 Appellant’s Qualified Written Request, on January 9, 2018, chen

produced certain documents. And among these documents there was for the first time the

Countrywide LNA. E121. This Affidavit provides that the Note “has been lost, and . . .

[note holder] . . . has not previously hypothecated, transferred, sold, pledged or assigned

the Note." Id. This was the first indication that the substitute trustees, chen, or BONY

Trust may not be in possession 0f the original Note.

Appellees scheduled the sale of the Property for March 27, 2018. On February 28,

2018, Appellant filed a motion t0 stay and/or Dismiss pursuant t0 Rule 14-211 (“14-211

Motion”) and a motion to shorten time requirements to respond to the 14-211 Motion. In

his 14-211 Motion, Appellant argued that (1) his late filing should be accepted because

there was good cause for the delay, (2) Plaintiffs lacked standing to foreclose because

they were not and had never been in possession of the original note, and (3) the substitute

trustees were not properly appointed because chen had not shown it had the authority

t0 appoint them. E128—E130.

On March 15, 2018, Plaintiffs filed an opposition to the 14-211 Motion



(“Opposition”). It was in this filing that the substitute trustees for the first time included a

copy of the chen LNA and argued that they were entitled t0 enforce the Note as a party

not in possession of the instrument who is entitled t0 enforce the instrument pursuant t0

Comm. Law Art. § 3-309(a). E151. The March 27, 201 8 sale however was cancelled.

On April 4, 2018, the Circuit Court ofPrince Georges’ County held a hearing on the

14-211 Motion. Civil Appeals Transmittal Docket, at E3. The Court took the matter under

advisement. Prior t0 the Court’s decision, the Substitute Trustees reset the sale for May 1,

201 8. On April 25, 201 8, Appellant filed an emergency motion t0 stay the sale pending the

Court’s decision 0n the 14-211 Motion.

On April 30, 2018, Judge Toni E. Clarke entered a memorandum and order of the

Court denying Mr. Moats’s 14-211 Motion finding that

it is apparent that the Defendant's motion was not timely filed pursuant t0

Md. Rule 14-21 1(a)(2)(A)(iii)(a) nor was good cause shown to excuse the

delay. Furthermore, the Motion does not state With particularity the factual

and legal basis ofhis defenses. Plaintiffs are entitled t0 enforce the note based

on their filing 0f the Affidavit 0f Lost Note and under the requisite Md.
Commercial Law Article §§ 3—309 and 3-301. Defendant's remaining

arguments that the Substitute Trustees were not properly appointed and their

allegation of Plaintiffs' unclean hands are unsupported, conclusory, and fail

to be stated With the requisite particularity as detailed in the reasons given in

Plaintiffs' Oppositions (DE#18 and #19).

Mem. and Order, Apr. 30, 2018, at E163—E164.

On October 23, 201 8, the Property was sold at auction and purchased by the BONY

Trust. E165. On December 27, 2018, the Order ratified the sale. E167. On January 28,

2019, Appellant timely noted his appeal.



STANDARD OF REVIEW

“Before a foreclosure sale takes place, the defaulting borrower may file a motion to

‘stay the sale 0f the property and dismiss the foreclosure action.” Bates v. Cohn, 417 Md.

309, 9 A.3d 846 (2010) (quoting Md. Rule 14—211(a)(1)). In other words, the borrower

“may petition the court for injunctive relief, challenging ‘the validity of the lien 0r the

right 0fthe [lender] to foreclose in the pending action.” Id. at 3 18—19, 9 A.3d 846 (quoting

Md. Rule 14—21 1(a)(3)(B)). “The grant 0r denial of injunctive relief in a property

foreclosure action lies generally Within the sound discretion 0f the trial court.” Anderson

v. Burson, 424 Md. 232, 243, 35 A.3d 452 (201 1) (and cases cited therein). Therefore, the

Court of Special Appeals reviews the circuit court's denial 0f a foreclosure injunction for

an abuse 0f discretion. Id. Abuse of discretion means that a ruling Will be reversed When

that ruling “‘does not logically follow from the findings from Which it supposedly rests or

has n0 reasonable relationship t0 its announced obj ective.’” Eastside Vend Distrib., Inc. v.

Pepsi Bottling Group, Ina, 396 Md. 219, 240, 913 A.2d 50, 63 (2006) (internal citations

omitted).

And trial court's legal conclusions are reviewed de nova. Wincopia Farm, LP v.

Goozman, 188 Md.App. 5 19, 528, 982 A.2d 868 (2009); see also Svrcek v. Rosenberg, 203

Md.App. 705, 720, 40 A.3d 494 cert. denied, 427 Md. 610, 50 A.3d 608 (2012).

ARGUMENT

A. The Court abused its discretion in ruling that good cause did not exist for

Appellant’s untimely filing 0f his Rule 14-211 Motion challenging the standing

of Appellees to bring an action where Appellant had n0 reason to believe that

neither Appellees nor BONY Trust were or have ever been in possession of the

Note until the Countrywide LNA was provided by chen in January 2018 and

“t:
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chen LNA upon which the Court relied to find standing was not filed until

March 15, 2018.

The trial court abused its discretion When it denied motion to dismiss

0r stay as untimely filed pursuant t0 Md. Rule 14—21 1(a)(2)(A)(iii)(a) stating that there

“was... [no] good cause shown to excuse the delay.” Mem. and Order, Apr. 30, 2018, at

E163. Appellant claims the good cause not only existed to excuse the late filing but also

was shown.

In accordance With Md. Rule 14-211 “before a foreclosure sale takes place, the

defaulting borrower may file a motion to stay the sale 0f the property and dismiss the

foreclosure action challenging the validity of the lien 0r the right of the [lender] to

foreclose in the pending action.” Hobby v. Burson, 222 Md.App. 1, 8, 1 10 A.3d 796 (2015).

This Rule allows the trial court for good cause “extend the time for filing the motion or

excuse non-compliance.” Md. Rule 14—21 1(a)(2)(C). This statute however does not define

the term “good cause.” In Madore v. Baltimore County, When the statute gave n0 definition

of “good cause,” this Court accepted the definition used by Texas courts:

The term ‘good cause’ for not filing a claim for compensation is not defined
in the statute, but it has been uniformly held by the courts 0f this state that

the test for its existence is that 0f ordinary prudence, that is, Whether the

claimant prosecuted his claim with that degree of diligence that an ordinarily

prudent person would have exercised under the same 0r similar

circumstances.’

34 Md.App. 340, 345 (1976) (quoting Lee v. Houston Fire & Cas. Ins. C0., 530 S.W.2d

294, 296 (Tex.1975)). Appellant believes that such a clear and logical definition may be

applied here.

filed his 14-211 Motion only after he discovered the evidence upon



Which his motion was based. In response to Appellant’s Qualified Written Request, on

January 9, 2018, chen produced among others the Countrywide LNA stating that the

Note was lost before March 19, 2010. Owens Affi, Mar. 19, 2010, at E121. had

no reason to believe that a document such as the Countywide LNA, newly disclosed, even

existed particularly when the Appellees filed With their Order to Docket an affidavit of

truth and accuracy 0f the Note. Indeed, the representations made by Appellees t0 the Court

did not so much as hint that such a document exists. Further, the Countrywide LNA does

not appear t0 be recorded in any public record but is only part of a private file maintained

by a third party and thus there was no actual or constructive notice of its content. This

previously unknown information casted serious doubts on Appellees’ filing and raised a

defense to the right 0f the Appellees to foreclose that was not able to be pleaded before.

Moreover, the document was not in the control of and was not reasonably

accessible to him.

The trial court further abused its discretion in denying the motion as untimely as it

was not even the Countrywide LNA that was relied upon by the Court to find that the

Appellees had standing to proceed. Instead, (it was the chen LNA Which was filed for the

first time by the Appellees in opposition to the 14—211 Motion. Thus,

actually raised his defense to foreclosure before the substitute trustees had even filed

with the Court the document upon which it relied t0 demonstrate standing.

To affirm the Circuit Court’s ruling that did not have good cause t0 file

his motion even though he was not in possession of the necessary evidence until after the

filing deadline is not only inequitable, but would incentivize plaintiffs t0 conceal evidence

10



until after the fifteen—day period had run, and borrowers t0 file Rule 14-211 motions

alleging every possible defense, Whether or not supported by evidence, in order to avoid

waiving legitimate yet unknown defenses. This Will result in increased attorney’s fees for

borrowers, lenders, and a deluge of speculative filings that Will further burden the already

overstretched resources of the trial courts. It can also result in delay of the proceeding as

was the case here. If the Appellees had disclosed from the beginning that they were not in

possession of the Note, and had not filed a Rule 14-211 motion Within the

required time period, then he would have waived his rights t0 contest the foreclosure, and

the foreclosure could have continued in a timely fashion. Instead, the information was

concealed and the case was delayed to the detriment 0f all parties and the Circuit Court.

On the other hand, if this Court finds that had good cause for a late filing, then

the undesirable incentives are removed.

Appellant further argues that his delay in filing must be excused due t0 late

discovery 0f the evidence under so-called discovery rule extended generally t0 all actions.

Maryland has adopted the discovery rule, Which tolls the accrual 0f the limitations period

until the time the claimant through the exercise of due diligence discovers 0r reasonably

should have discovered of the wrong. Frederick Rd. Ltd. P’ship v. Brown & Sturm, 360

Md. 76, 95—96, 756 A.2d 963, 973 (2000). In Pofi’enberger, addressing the discovery rule

in context of professional malpractice and “sensing n0 valid reason Why that rule's sweep

should not be applied to prevent an injustice,” the Court oprpeals made this rule generally

applicable generally t0 all actions and the cause 0f action accrues. Poflenberger v. Risser,

290 Md. 631, 636, 431 A.2d 677, 680 (1981).

11



In the case at hand, before he received the response to his Qualified

Written Request on January 9, 2018, did not know nor should have reasonably known of

the grounds 0f his motion t0 dismiss or stay, if any. While all 0f that was properly outlined

and explained in motion t0 dismiss, the trial court failed t0 apply the applicable legal

standard and review the motion t0 dismiss 0n its merits rather than formally deny citing

“untimely filing.”

Therefore, the Court abused its discretion in denying Appellant’s 14-211 Motion as

untimely, and the 14-211 Motion should be considered upon the merits.

B. The Court erred when it determined that Appellant’s 14-211 Motion did not

state with particularity the factual and legal basis for his defenses because

Appellees do not have standing to enforce the lost instrument as the alleged

secured party has not proven that it was in possession 0f and entitled to enforce

the Note when possession was lost as required under C.L. § 3-309

The Circuit Court erred as a matter of law When it ruled that Appellant’s “Motion

does not state With particularity the factual and legal basis of his defenses. The Plaintiffs

are entitled to enforce the note based on their filing 0f the [chen LNA] and under the

requisite Md. Commercial Law Article §§ 3-309 and 3—301.” Mem. and Order, Apr. 30,

2018, at E163. This is an error because Appellant specifically alleged and provided factual

and legal support that the Appellees did not have standing to enforce the Note because the

Substitute Trustees nor the BONY Trust were one of the three categories of persons who

were eligible to enforce a negotiate instrument under Maryland law. Md. Rule I4-21 I
;
see

Bechamps v. 1190 Augustine Herman, LC, 202 Md. App. 455, 461, 32 A.3d 542, 546

(201 1) (stating “Md. Rule 14-211 contemplates the grant 0f motions to stay and dismiss

only When the moving party possess defenses that potentially could defeat the ability 0fthe

12



foreclosing party to foreclose”); Anderson v. Burson, 196 Md. App. 457, 468, 9 A.3d 870,

877 (2010) (equating standing With the right t0 enforce); Anderson v. Burson, 424 Md. 232,

250, 35 A.3d 452, 463 (201 1) (holding “[e]ven a single break in the transaction chain can

be fatal t0 a transferee’s claim of holder status” Which could defeat a Plaintiff’s claim to

foreclose). The Appellees failed t0 meet their burden 0f proving they had standing to

enforce the Note because they were not in possession of the Note and had not shown that

they were in possession of and had the right t0 enforce the Note at the time loss of

possession occurred as required by § 3-309. Anderson, 424 Md. fit 245, 35 A.3d at 460

(When properly put at issue, fairness dictates that a non—holder mortgagee produce

necessary proof t0 show they are entitled to payment and the enforcement 0f a Note).

The Maryland Code, Commercial Law Article governs a negotiable promissory note

that is secured by a deed of trust. 1d,; Silver Spring Title C0. v. Chadwick, 213 Md. 178,

181, 131 A.2d 489, 490 (1957); Le Brun v. Prosise, 197 Md. 466, 474-75, 79 A.2d 543,

548 (195 1); Md. Code Ann., Com. Law § 9—203(g) & cmt. 9 (LexisNexis 2002). “The deed

of trust cannot be transferred like a mortgage; rather, the corresponding note may be

transferred, and carries With it the security provided by the deed 0f trust.” Anderson, 424

Md. at 246, 35 A.3d at 460 (citing Le Brun, 197 Md. at 474, 79 A.2d at 548). Therefore,

“the assignment 0f the Deed of Trust is 0fno consequence with respect t0 appellees’ right

to initiate the foreclosure proceeding,” Svrcek v. Rosenberg, 203 Md.App. 705, 727 (2012),

and the Court must analyze the parties' dispute in light 0f the Commercial Law Article.

Anderson, at 245
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Under the Maryland law, there are three exclusive categories of persons Who can

enforce a note payable t0 an identifiable person: “(i) the holder3 0f the instrument, (ii) a

nonholder in possession of the instrument who has the rights of a holder [i.e., a transferee]4

0r (iii) a person not in possession ofthe instrument Who is entitled t0 enforce pursuant to §

3—309...” Anderson, 424 Md. at 247, 35 A.3d at 467 (quoting Commercial Law § 3-301).

Appellees cannot qualify as a holder 0r a transferee because they are not in possession 0f

the Note. Id; C.L. § 3—301; Svrcek, 203 Md.App. at 724—725. Thus, to enforce the Note,

the Appellees had to show that they were persons not in possession 0f the instrument who

entitled to enforce it pursuant to § 3-309 ofthe Commercial Law ofMaryland. C.L. §3-309

states:

3 Maryland Code, Commercial Law S 3-302(q) (2002) provides:

Subject to subsection (c) and § 3-106 (d), "holder in due course" means the holder of an

instrument if: (1) The instrument When issued 0r negotiated t0 the holder does not bear

such apparent evidence of forgery 0r alteration or is not otherwise so irregular or

incomplete as to call into question its authenticity; and (2) The holder took the instrument

(i) for value, (ii) in good faith, (iii) without notice that the instrument is overdue 0r has

been dishonored or that there is an uncured default With respect to payment 0f another

instrument issued as part 0fthe same series, (iv) Without notice that the instrument contains

an unauthorized signature or has been altered, (V) Without notice of any claim to the

instrument described in § 3-306, and (Vi) without notice that any party has a defense or

claim in recoupment described in § 3-305(a2.

4 Maryland Code, Commercial Law S 3-203(a)-(b) provides:

(a) An instrument is transferred When it is delivered by a person other than its issuer for

the purpose of giving t0 the person receiving delivery the right t0 enforce the instrument.

(b) Transfer of an instrument, whether or not the transfer is a negotiation, vests in the

transferee any right of the transferor to enforce the instrument, including any right as a

holder in due course, but the transferee cannot acquire rights 0f a holder in due course by
a transfer, directly or indirectly, from a holder in due course if the transferee engaged in

fraud or illegality affecting the instrument.
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(a) A person not in possession of an instrument is entitled to enforce

the instrument if (i) the person was in possession of the instrument and

entitled to enforce it when loss of possession occurred, (ii) the loss of

possession was not the result of a transfer by the person or a lawful seizure,

and (iii) the person cannot reasonably obtain possession of the instrument

because the instrument was destroyed, its whereabouts cannot be determined,

0r it is in the wrongful possession 0f an unknown person or a person that

cannot be found or is not amendable t0 service 0f process.

(b) A person seeking enforcement of an instrument under subsection

(a) must prove the terms of the instrument and the person's right to enforce

the instrument. If that proof is made, §3-308 applies to the case as if the

person seeking enforcement had produced the instrument. The court may not

enterjudgment in favor ofthe person seeking enforcement unless it finds that

the person required to pay the instrument is adequately protected against loss

that might occur by reason of a claim by another person to enforce the

instrument. Adequate protection may be provided by any reasonable means.

C.L. § 3-309(a)—(b) (emphasis added). The language C.L. §3—309 is that 0fthe 1990 version

of § 3-309 of Article 3 of the Uniform Commercial Code (“UCC”). Maryland Code

Commercial Law Section 3—309 became effective on January 1, 1997. Similar 0r identical

language was codified by a number 0f states and the District of Columbia around the same

time.

By the clear and plain language of the 3-309 statute, to enforce the Note, the

Appellees bore the burden t0 show that were both in possessionm entitled to enforce the

Note when the loss of possession occurred, neither of Which they have done here. C.L. §

3-309; Dennis Joslin C0., LLC v. Robinson Broadcasting Corp, 977 F.Supp. 491

(D.D.C.1997) (interpreting an identical version ofUCC § 3—309, the Court found that the

plaintiff did not have standing to enforce the note because it is not now in possession of

the note. Nor was plaintiff “in possession 0f the instrument and entitled to enforce it when

the loss of possession occurred”); Howes v. Wells Fargo Bank NA, 2015 WL 5836924, at
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*36 (D. Md. Sept. 30, 2015), affd in part, remanded in part, 676 Fed. Appx. 207 (4th Cir.

2017) (“The nonholder who lacks possession of the note bears the burden of proving the

right t0 enforce it. C.L. § 3—309(b)."); Fannie Mae v. Hicks, 2015-Ohi0-1955, 11 24, 35

N.E.3d 37, 41—42. The dual possession requirements would also prevent the assignability

of the rights by person not in possession to enforce a lost note to another party.

Joslin is considered the seminal case for the interpretation of the 1990 version 0f

the Uniform Commercial Code §3-309. Dennis Joslin Ca, LLC Corp, 977 F.Supp. at 491-

492. In Joslin, United States District Court for the District 0f Columbia interpreted the

plain language 0f §3-309 t0 determine whether an alleged transferee 0f a lost note could

enforce the instrument Which was lost while in possession 0f the transferor. Id. at 494. The

Court reasoned that the plain language required that the “person suing on the lost note is

entitled t0 enforce the note only if the person ‘Was in possession 0f the instrument when

loss ofpossession occurred.’ the plain language of the provision mandates that the

plaintiff suing 0n the note must meet two tests, not just one: it must have been both in

possession 0f the note When it was lost and entitled t0 enforce the note When it was lost.”

Id. at 495 (citing UCC 3-309).

Following Joslin, § 3—309 0f the model UCC was “amended in 2002 to omit the

possession requirement and t0 require only an entitlement to enforce the instrument when

the instrument was lost or the acquisition of ownership from a person Who was so entitled,

either directly 0r indirectly.” Zullo v. HMC Assets, LLCfor CAMIII Tn, 16 MISC 000413

(RBF), 2017 WL 2720319 (Mass. Land Ct. June 22, 2017), judgment entered, 2017 WL

2703961 (Mass. Land Ct. June 22, 2017). The 2002 revision 0f §3-309 0fthe UCC states:
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(a) A person not in possession 0f an instrument is entitled t0 enforce the

instrument if: (1) The person seeking to enforce the instrument (A) was

entitled to enforce the instrument when loss of possession occurred, or (B)

has directly 0r indirectly acquire ownership of the instrument from a person

who was entitled to enforce the instrument when loss 0fpossession occurred;

§ 3-309. Enforcement of Lost, Destroyed, or Stolen Instrument, Unif.Commercial Code §

3-309.5 Unlike at least eighteen other states, the Maryland legislature has not adopted 0r

codified the 2002 version of §3—309 despite the sixteen intervening years. Zullo, 2017 WL

27203 19, at *7.

Upon review, it does not appear that any Maryland Appeals Court has adopted or

rejected Joslin, or otherwise explicitly performed an in—depth analysis interpreting C.L. §

3-309. Appellant asserts that based on the canons of statutory construction, this Court must

adopt the reasoning in Joslin and require that in order to prove standing that the Appellees

have the burden t0 show that they 0r BONY Trust were in possession of the Note and

entitled to in force it When it was lost because the language of C.L. § 3-309 is plain and

unambiguous. Under Maryland law, Courts “begin [their] analysis by looking to the

normal, plain meaning 0f the language 0f the statute.” Wash. Gas Light C0. v. Md. Pub.

5 Subsection 2 ofthe Official Comment states: “Subsection (a) is intended t0 reject the result

in Dennis Joslin C0. v. Robinson Broadcasting Corp, 977 F. Supp. 491 (D.D.C. 1997). A
transferee of a lost instrument need prove only that its transferor was entitled t0 enforce,

not that the transferee was in possession at the time the instrument was lost. The protections

of subsection (a) should also be available When instruments are lost during transit, because

whatever the precise status 0f ownership at the point of loss, either the sender 0r the

receiver ordinarily would have been entitled to enforce the instrument during the course 0f

transit. The amendments to subsection (a) are not intended to alter in any way the rules that

apply to the preservation 0f checks in connection with truncation 0r any other expedited

method of check collection 0r processing.”
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Serv. Comm ’n, et al., 460 Md. 667, 682, 191 A.3d 460 (2018) (quoting Shealer v. Straka,

459 Md. 68, 84, 184 A.3d 391 (2018)). They “read[
] the statute as a whole to ensure that

no word, clause, sentence or phrase is rendered surplusage, superfluous, meaningless or

nugatory.” Id. Courts also read the plain language “Within the context of [its] statutory

scheme,” and “consider[ ] the purpose, aim, or policy of the Legislature in enacting the

statute ....” Espina v. Jackson, 442 Md. 311, 322, 112 A.3d 442, 449 (2015) (quoting Bd.

0f County Comm’rs v. Mamas, LLC, 415 Md. 676, 685-86, 4 A.3d 946 (2010)). If the

language is unambiguous and clear, the “inquiry as t0 the legislative intent ends” and the

court must “apply the statute as written.” Id. Only if the plain language is ambiguous Will

a court 100k for intrinsic and extrinsic indicia 0f intent. Wash. Gas Light Ca, 460 Md. at

683, 191 A.3d 460 (citing Shealer, 459 Md. at 84, 184 A.3d 391).

Appellant’s proposed interpretation is consistent With several decisions by

Massachusetts’s courts, a jurisdiction which has also retained the pre—2002 version 0f §3-

309. Marks v. Braunstein, 439 B.R. 248 (D. Mass. 2010) (The court applied the Joslin

court’s reasoning t0 the Massachusetts statute, holding that the party seeking to enforce a

note did not meet the prerequisites of § 3—309 because he offered no proof that he ever

possessed the note); see also Deutsche Bank Nat’l Trust v. Moynihan, 2016 WL 4098579,

at * 11 (D. Mass. July 28, 2016) (finding that the plain language of § 3—309 requires actual

possession 0f the instrument when loss of possession occurred); In re Harborhouse of

Gloucester, LLC, 505 B.R. 365, 372 (Bankr. D. Mass. 2014), afl’d 523 B.R. 749 (B.A.P.

lst Cir. 2014) (under Massachusetts law there is a requirement of actual possession 0f the

negotiable instrument at the time 0f loss in order for a party t0 enforce the instrument).
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In Braunstez'n, the Court cited to an illustration from a White & Summers treatise to

clarify the possession requirement 0f § 3—309:

[A] payee Who receives a check in payment for services and then loses the

check While walking home can still enforce the instrument. Similarly, if the

payee was the Victim of a mugging on the way home, and the thief made off

With the payee’s wallet containing the check, the payee remains entitled t0

enforce the instrument.

If, on the other hand, the drawer had entrusted a messenger With delivery of

the check t0 the payee, and the messenger instead chose t0 flee t0 Jamaica

with the check, the payee would not be able t0 enforce the instrument because

the payee would not have had possession at the time 0f the loss.

Braunstein, 439 B.R. at 250-251 (citing 2 White & Summers, Uniform Commercial

Code § 18—2 (5th ed. 2009)). The Court also noted that “[t]he purpose 0f the possession

requirement in Article 3 is to protect the Debtor from multiple enforcement claims t0 the

same note.” Id. (citing In re Gavin, 319 B.R. 27, 33 (lst Cir. 2004)).

It is true that the holding in Joslin caused a split in many state and federal courts as

to the interpretation of the UCC and state statutes Which had adopted the same language.

Many courts have adopted the holding in Joslin. In re Dudley, 502 BR. 259, 275—276

(Bankr. W.D. Va. 2013); Kemp V. Countrywide Home Loans, Inc., 440 BR. 624,

632—633 (Bankr. D.N.J. 2010); Cadle Co. 0f Connecticut, Inc. V. Messick, 30

Conn. L. Rptr. 21 (Conn. Super. Ct. 2001) (assignee of 10st instrument was required

t0 have had possession 0f the note under 3—309); State Street Bank and Trust Co. V.

Lord, 851 S0. 2d 790, 791—792 (Fla. 4th DCA 2003) (assignee ofnote and mortgage

may not foreclose mortgage where note was lost before it was assigned, and the assignor

also never had possession 0f the note). On the other hand, some courts disagreed with
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Joslin ’s holding and declined t0 follow it. See Atlantic Nat. Trust, LLC v. McNamee, 984

So.2d 375, 377 (AL, 2007) (holding that a 10st note is assignable); Caddo Parish—Villas

8., Ltd. V. Beal Bank, S.S.B., 250 F.8d 300, 301—302 (5th Cir. 2001); Southeast

Investments, Inc. V. Glade, 40 U.C.C. Rep. Serv. 2d 255 (ND. Tex. 1999), afl’d,

212 F.3d 595 (5th Cir. 2000) (plaintiff had right to enforce lost note When FDIC had

assigned its rights under the lost note to the plaintiff); Beal Bank, SSB V. Caddo

Parish—Villas South, Ltd., 218 BR. 851, 854 (ND. TeX. 1998) (finding there is

nothing in the language of 3—309(a) or the legislative history t0 indicate that a person

entitled to enforce a negotiable instrument under 3—309 cannot assign these rights to

another party); NAB Asset Venture II v. Lenertz, Ina, 36 U.C.C. Rep. Serv. 2d 474 (Minn.

Ct. App. 1998) (the buyer entitled to enforce the note and guarantee under 3—309 because

the assignor was entitled to enforce the note When in its possession and assignee takes the

position ofthe assignor); YYY Corp. V. Gazda, 145 NH. 53, 60—61 (NH. 2000); Bobby

D. Assoc. V. DiMarcantonio, 751 A.2d 673, 676 (Pa. Super. Ct. 2000) (Section 3—309

does not prohibit a lost note from being transferred, noting the Pennsylvania equivalent of

§ 3—203 permits a transferee ofan instrument to obtain any right ofthe transferor to enforce

the instrument). It is however for this Court t0 decide What interpretation is more logical

and appropriate.

In their opposition and at the hearing, Appellees argued that the Court should adopt

the Atlantic Nat. Trust, LLC v. McNamee holding and find that the right to enforce a lost

note is assignable to a subsequent party. 984 So.2d 375, 377 (AL, 2007). Like the majority

20



of the cases which reject Joslin, the Court in Atlantic does not dare to interpret the pre-

2002 § 3-309 statute as allowing the enforcement of the note by a party that was not in

possession when the note was lost, but instead ruled that §3-309 was silent as to the issue

and thus common law and other provisions 0f the commercial code controlled. Id. at 378-

379. The court stated

After a thorough raview of the applicable statutes and the legal authorities

from other jurisdictions that have addressed this question, we conclude that

§ 3—309 of the Uniform Commercial Code, as enacted in Alabama, does not

prohibit the post-loss assignment of the right t0 enforce a lost, destroyed, 0r

stolen promissory note. We are not persuaded that the fact that § 3—3O9 does

not specifically allow the assignment ofthe right to enforce a lost, destroyed,

or stolen promissory note is equivalent to a statutory prohibition on such an

assignment.

Under Alabama common law, “[a] valid assignment gives the assignee the

same rights, benefits, and remedies that the assignor possesses,” such that the

assignee “simply steps into the shoes of the assignor ....” Nissan Motor

Acceptance Corp. v. Ross, 703 So.2d 324, 326 (A1a.1997). Applying this law

t0 the context 0f a lost, destroyed, 0r stolen promissory note, we hold that if

the assignor 0f a promissory note was entitled, When the assignor owned the

note, to enforce the note under § 7—3—3 09.

Id. at 378.

The Appellant asserts that this Court should not adopt the interpretation of the

Atlantic Court because it ignores the plain language of § 3-309 which specifically addresses

the enforceability of a lost instrument by setting forth the exact criteria for enforcement as

described above. Even if this Court did find that § 3-309 was silent 0r ambiguous, this

Court cannot adopt Atlantic because it is inconsistent With the Maryland Legislature’s

intent in codifying C.L. 3-309. Farmers Bank ofMarjyland v. Chicago Title Ins. C0., 163

Md.App. 158 (2005) (citing Hartford Fire Ins. C0. v. Md. Nat’l Bank, N.A., 341 Md. 408,
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424, 671 A.2d 22 (1996) (in deciding Whether a common law action should exist or was

supplant by the UCC, the Court must consider the implications of the commercial code

section). In Hartford, the Court reasoned that in determining whether common law

principals should apply:

Maryland’s common law is not our sole consideration. We must also

consider Whether Maryland’s adoption ofthe UCC mandates a change in that

common law. Obviously the Commercial Law Article controls when that

statute explicitly contradicts pre-existing common law. In addition, even

where there is n0 explicitly applicable statute in the Commercial Law Article,

we hesitate to adopt 0r perpetuate a common law rule that would be plainly

inconsistent With the legislature’s intent[.] We therefore must determine

Whether allowing [the drawer] t0 recover from [the bank] would be

inconsistent with the explicit loss-allocation scheme provided in Titles 3 and

4.

Hartford at 424 (emphasis added). Applying this standard here, it would be plainly

inconsistent to find that the legislature adopted C.L. § 3—309 and the additional sections

regarding the enforcement, negotiation, and transfer of negotiable instruments Without

intending to supplant common law principles 0f assignment. This interpretation is

supported by the official comment which states that “The rights stated are those 0f ‘a person

entitled to enforce the instrument’ at the time 0f loss rather than those 0f an ‘owner’ as in

former Section 3-804.” C.L. § 3-309 cmt. 1. As such, the Court must find that to prove

standing as a person not in possession, the Appellees must show that they were in

possession 0f the Note and entitled t0 enforce it when it was lost.

1. Appellees cannot qualify as a person not in possession 0f the instrument

who is entitled to enforce because they have not shown they were in

possession of the Note was it was 10st
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Appellees have not shown that they or the BONY Trust were in possession of the

Note at the time the loss of possession occurred. While from the record it is impossible for

Appellant to determine exactly When the loss 0f possession occurred, it is the Appellees’

burden to prove they were in possession When it was, and the evidence in the record

supports the conclusion that BONY Trust has never been in possession 0f the Note.

First, the chen LNA filed by the Appellees states that “chen’s records indicate

the Note was ever [sic] received from the prior servicer.” Castillo Aff, Apr. 8, 2016, at

E1 5 1. Appellant asserts that the logical reading 0f this document is that it was supposed t0

have said “never” rather than “ever.” This assertion is supported by Appellees’ argument

that the secured party had possession of the Note through the prior servicer Countrywide

and the lack 0f any assertion that chen or BONY Trust were ever in possession 0f the

Note. Plfs’ Opp’n, mar 15, 2018, E143—E144. The chen LNA also claims that BONY

Trust became the owner 0f the note on August 1, 2003, the day the Note was executed.

This claim is not credible because the securitization process cannot occur in one day as it

requires the sale 0f the mortgage, and the bundling 0f that mortgage into a special purpose

vehicle. chen also did not disclose the documents which were reviewed or relied upon

When making this self—serving assertion.

Second, Appellants cannot rely upon the Countrywide LNA to prove possession

because the document does not comply with Real Property 7-105.1(f)(1) as it does not state

how the Note was acquired, and it contains fatal misstatements such that the note was

“originated” and “payable to Countrywide Home Loans, Inc.” while the copy of the Note

submitted With the order t0 docket is payable to “GreenPoint Mortgage Funding Inc.” Md.
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Code Ann., Real Prop. § 7—105.1 (West). These misstatements are not simply typographical

errors, but instead evidence that Countrywide was not in possession 0f the original or even

a copy 0f the note when the lost note affidavit was executed. As such, the Countrywide

LNA cannot be the basis t0 prove that BONY Trust was in possession 0f the note when it

was lost.

Finally, the copy 0f the Note attached to the Order to Docket ris a copy of a copy

With no indorsements, and thus there is no evidence that the secured party or any of its

servicers were ever in possession of the original note. As part ofthe normal intake process,

all servicers make electronic images 0fthe loan documents. Here, the only electronic image

is a scan of a copy 0fthe note which states “COPY” 0n the first page. There is no evidence

that any servicer was ever in possession of the original note. In light of these undisputed

facts, the Court must find that the Appellees failed to meet their burden, and the Circuit

Court erred.

2. Appellees cannot qualify as a person not in possession 0f the

instrument who is entitled t0 enforce because they have not shown
that they were entitled to enforce the Note at the time it was lost.

Appellees have not shown that they orBONY Trust had the right t0 enforce the note

at the time it was lost. To enforce a note payable to another party, BONY Trust would have

t0 prove that it received the rights either through negotiation, or transfer. Anderson, 424

Md. at 246-247, 35 A.3d at 466-467. There is no evidence or even allegation that the Note

was negotiated as the copy attached to the OtD does not contain any indorsements. Id.

Thus, BONY Tmst’s last remaining hope would be t0 show that it was a transferee in

possession with the right to enforce at the time the Note was lost. As discussed above,
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Appellees failed to show that they or BONY Trust were ever in possession ofthe Note, and

as such, they cannot qualify as a transferee in possession because a transfer requires the

transfer of actual or constructive possession. Id. (citing Com. Law § 3-203(b)).

Assuming arguendo that the Appellees could show that BONY Trust was at some

point in actual or constructive possession of the Note prior to it being lost, the Appellees

have still failed to prove that BONY Trust was entitled to enforce it as a transferee. As the

Court observed in Anderson,

A nonholder in possession, however, cannot rely 0n possession

of the instrument alone as a basis t0 enforce it. The transferee's

right t0 enforce the instrument derives from the transferor

(because by the terms of the instrument, it is not payable to the

transferee) and therefore those rights must be proved. Com. Law
§ 3-203 cmt. 2; accord Leavings v. Mlls I 75 S. W.3d 301 (Tex.

Ct. App. 2004 ) ("A person not identified in a note Who is

seeking to enforce it as the owner 0r holder must prove the

transfer by which he acquired the n0te.") The transferee does

not enjoy the statutorily provided assumption 0f the right t0

enforce the instrument that accompanies a negotiated

instrument, and so the transferee "must account for possession

ofthe unindorsed instrument by proving the transaction through

which the transferee acquired it." Com. Law S 3-203 cmt. 2. If

there are multiple prior transfers, the transferee must prove each

prior transfer. U.S. Bank Nat’l Assoc. v. Ibanez, 458 Mass. 63 7,

941 N.E.2d 40, 53 (Mass. 2011) (citing In re Parrish, 326 BR.
708, 720 (Bankr. N.D. Ohio 2005)).

35 A.3d at 462.

Here, the Appellees claim that the Note has been securitized as evidenced by their

assertion of its inclusion in the 2003—1 Series. As the Court in Anderson notes, securitized

mortgages, on their way t0 becoming securitized, must pass through several hands in a

tortured process that often lacks the formalities required by law. Id. at 454—56. The
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Appellees’ assertion that they are entitled to enforce the note requires that each of these

transfers be proven and chain 0f title be clearly established, a requirement that the evidence

in the record fails to meet.

3. This Case is Distinguishable from Svrcek

In their Opposition, Appellees argued that the facts 0f this case and Svrcek were

nearly identical. E144—E145. While the cases contain similar facts, there are important

difference in both facts and the legal arguments advanced by the borrower that make this

case distinguishable. These differences are dispositive in favor 0fthe Appellant. In Svrcek,

the Court found that the securitized trust was a person not in possession Who was entitled

to enforce the instrument under §3—309 because “all evidence supports the conclusion that

the note was, at some time, before June 1, 2006 transferred to Citibank, N.A. as Trustee. .
.”

Svrcek v. Rosenberg, 203 Md.App. 705, 724-725 (2012). Whereas as discussed above,

here, all evidence supports the conclusion that BONY Trust was never in possession of the

Note before it was lost, and thus had n0 right to enforce it.

C. The Substitute Trustees are not properly appointed and therefore lack

authority t0 file the instant action and enforce the subject note

At issue is the authority 0r standing ofAppellees as Substitute Trustees as they were

not properly appointed and therefore possess n0 authority to maintain, much less to

commence, the instant foreclosure action. Appellees filed an Appointment 0f Substitute

Trustees dated September 30, 2016, E58—E59, purportedly signed by Ashley Minus,

Contract Management Coordinator, for chen Loan Servicing, LLC Servicer for The

BONY Trust. This appointment document states: “Whereas, the undersigned is the present
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Beneficiary under said Deed of Trust, and Whereas, the undersigned desires to substitute a

new Trustee under said Deed of Trust . .
..” By contrast, the Deed ofTrust states at covanant

24:

Substitute Trustees. Lender, at its option, may from time t0

time remove Trustee and appoint a successor trustee t0 any

Trustee appointed hereunder by an instrument recorded in the

cizfy 0r county in which this security Instrument is recorded.

Without conveyance offhe Properly, the successor trustee Shall

succeed t0 all the title, power and duties conferred upon

Trustee herein and by Applicable Law.

Deed, at E35.

Clearly, pursuant to the Deed of Trust, a contract signed by the Appellant, only the

Lender is authorized to substitute a trustee. Lender is defined as GreenPoint Mortgage

Funding, Inc in both the subj ect Note and Deed of Trust. The Note proffered does state that

“I understand that the Lender may transfer this Note. The Lender 0r anyone who takes this

Note by transfer and who is entitled t0 receivepayments under this Note is called the ‘Note

Holder’.” E51. Based on the plain language in both the Note and Deed of Trust and the

absence of any evidence 0f transfer as described above, it is only the Lender named, in this

case, GreenPoint Mortgage Funding, Inc., that has the authority to appoint or remove a

substitute trustee.

CONCLUSION

For the foregoing reasons, respectfully asks that his appeal be granted,

and this Court vacate the Circuit Court for PG County’s Orders dated April 30, 2018 and

December 28, 2018 and remand the matter With instructions to conclude the proceedings
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in manner consistent the opinion of4this Court of Special Appeals. The relief requested —

remand to the Circuit Court for new proceedings — is practical and judicially efficient

because there is not a clerical error to add a lost note affidavit to initial or subsequent

pleading but rather an apparent attempt t0 circumvent the burden to prove a history of note

transfers. See, e.g., Bankers Trust 0fCal., N.A. v. Neal, 64 Conn.App. 154, 779 A.2d 813,

815 (2001) (no practical relief was available t0 defendant Where plaintiff amended its

complaint to include a 10st note affidavit).

On remand, the trial court will have n0 other alternative as to dismiss the foreclosure

against because Appellees failed t0 establish their rights t0 enforce the Note.
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